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More Markets, More Justice 

Gillian K. Hadfield

Abstract: People lack access to justice because the law is complex and expensive to use. Basic mechanisms 
of market competition can reduce both the complexity and the cost of law while securing law’s princi-
pal function in society, which is to coordinate a community around a shared understanding of what is 
and what is not allowed. Creating markets for rules will make for better law and better legal systems by 
allowing people and organizations to select the rules and dispute-resolution processes that are best for 
them in a market in which providers of regulation compete on terms of cost and quality. Legal rules re-
quire special protection to make sure they deliver a more just, equitable world for all; this protection can 
be provided through a “superregulator,” which licenses providers of law and legal services to sell their ser-
vices in competitive markets. 

In 1852, when the miners of Jackass Gulch needed 
a set of rules to manage the inevitable disputes that 
arose after hordes of hopefuls rushed in to stake 
a claim for California gold, they came up with six 
simple rules about how to stake and hold a claim. 
Everybody who wanted to pan for gold could un-
derstand them. Resolving disputes was quick and 
clear. 

In the time of the California gold rush, the rules 
of mining mattered to ordinary people. Simple 
rules made the law accessible and useful. Today, the 
law of mining is the preoccupation, mostly, of com-
mercial mining companies. Contemporary mining 
law is awash with statutes, regulations, and proce-
dures, all adjudicated in case law accumulated over 
more than a century. It is no longer just about who 
gets the claim. There are rules about mine safety, 
environmental management, the interests of states 
and Native Americans, and more. Understanding 
the law of mining requires sophistication about a 
topic that fills volumes in a law library.

Today, most law has undergone the same trans-
formation as mining law: law is complex for every- 
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one, big or small, whether people are seek-
ing divorce, protection against eviction, 
or unfair treatment at work. It is complex 
for a small business trying to comply with 
regulations, manage employment rela-
tionships, and avoid legal liability. It is 
complex for anyone concerned about pri-
vacy or the security of their data online. 
Up to a point, more complex law helps ad-
dress more situations and concerns. Yet 
when law becomes too complex, it stops 
performing its key function: to coordi-
nate a community around a shared un-
derstanding of what is and what is not 
allowed. 

As the law becomes more complex, a 
new and significant inequality emerges  
between those who can navigate legal 
rules and procedures and those who can-
not. People who write the complex terms 
of service, consumer contracts, employ-
ment agreements, organizational policies, 
and administrative rules that govern dai-
ly life have a much clearer understanding 
of those rules than those who must “click 
to agree” to them. People and organiza-
tions that can retain expensive lawyers 
for help in navigating and sculpting com-
plex legal terrain have an advantage over 
those who must muddle through alone, 
barely comprehending the landscape. 

Calling for simpler rules is easy and 
tempting: Simplify the tax code! Use 
plain language! Cut the red tape! But 
these calls rarely succeed. They do not ad-
dress the basic pressures creating greater 
complexity. To generate stable, simpler 
legal systems, we need to do what works 
to manage complexity in other segments 
of modern life: harness the incentives of 
markets. Competitive markets prompt the  
designers of smartphones and laptops, 
for example, to make them able to do 
more, without becoming harder to use. 
Creating markets for rules can similarly 
prompt private legal designers to devel-
op better laws and better systems for the 

users of law. Markets for legal rules make 
sense only if they can deliver a more just, 
equitable world for all, and if they can be 
made truly competitive. In many cases, 
this can and should be done. 

At bottom, the law is a set of rules for 
structuring relationships among people, 
organizations, businesses, and govern-
ments. It helps resolve disputes among 
those actors and makes it easier for peo-
ple and organizations to plan by making 
behaviors easier to predict. Accessing the 
law means having the capacity to prod 
others–employers, government agen-
cies, neighbors, businesses, prosecutors, 
police, school officials, landlords–into 
following the rules. Securing that capac-
ity takes knowledge: understanding the 
rules and how to take steps needed to ac-
tivate and shape the behavior of officials 
charged with enforcing the rules. 

The more complex rules and process-
es are, the costlier it is to secure the ca-
pacity to ensure that the relationships are 
structured by the rules. More complex 
rules and processes require more steps 
and inputs; more steps equal more time 
and money to achieve an objective. More 
complex systems present more oppor-
tunities for errors, meaning that getting 
a rule enforced costs more. More com-
plex systems present more points of po-
tential disagreement and dispute, creat-
ing yet more steps and complexity. And, 
most important, more complex systems 
require more expertise and specialization, 
which means people can’t access the sys-
tem of rules if they can’t afford to hire ex-
pert help.1

Reducing the cost of accessing law re-
quires reducing law’s complexity and the 
cost of specialized help. Reducing com-
plexity is really about optimizing com-
plexity. Eliminating all complexity would 
eliminate much of the benefit of law, 
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because it would make rules unrespon-
sive to the subtleties, ambiguities, and 
varieties of life. For example, landlords 
could never/always evict someone, fa-
thers would always/never get custody of 
children, and businesses would always/
never be responsible for injuries suffered 
by users of their products. Since the kinds 
of laws people want to live with require 
some complexity, they also entail cost-
ly specialized help, consuming resources 
in the training and compensation of peo-
ple who develop the expertise needed to 
manage the complex rules and systems. 

A key reason that access to justice is out 
of reach for many people is that contem-
porary legal systems are highly complex.2 
Many lay people find complex and diffi-
cult to understand the procedures needed 
to do what lawyers see as routine: for ex-
ample, when they seek to expunge a crim-
inal record, respond to an eviction notice, 
or challenge a child support order. 

Much of the law that governs every-
day actions like buying and selling is con-
tained in contracts and other documents 
produced by private providers of goods 
and services. Most legal documents are 
written in legalese that most Americans, 
who read on average at an eighth-grade 
level, cannot really understand. The terms  
of service that shoppers “click to agree 
to” average two thousand words. On-
line user license agreements are routinely 
written at college reading levels.3 Health 
plan guidelines are written at advanced 
college levels.4 One study estimated that 
it would take someone approximately 250 
hours a year, or forty minutes a day, ev-
ery day, to read all the privacy policies he 
or she encountered online–and the vast 
majority would still not understand what 
they had read.5 

The procedures to interact with large 
organizations–employers, schools, city  
officials, courts, administrative agencies 
 –can be bewildering to ordinary people. 

A 2015 study found that one of the most 
common provisions in the contracts be-
tween such organizations and their con-
sumers and employees–an arbitration 
clause–might as well be written in a for-
eign language: only 9 percent of peo-
ple presented with a standard credit card 
contract containing an arbitration clause 
could answer these two questions cor-
rectly: Did the contract you read contain 
an arbitration clause? (Yes.) If you sign 
this agreement and the credit card com-
pany overcharges you, can you take that 
dispute to court? (No.)6 

Procedures can be complex even when 
rules are not. When the Department 
of Justice investigated municipal court 
practices in the City of Ferguson, Mis-
souri, after the Michael Brown shoot-
ing in 2014, investigators uncovered a 
system not only rife with racial bias and 
constitutional violations, but also one in 
which “it is often difficult for an individ-
ual who receives a municipal citation or 
summons . . . to know how much is owed, 
where and how to pay the ticket, what the 
options for payment are, what rights the 
individual has, and what the consequenc-
es are for various actions or oversights.”7 

Producing simplicity is not simple. Le-
gal reasoning tends toward complexity: 
litigants press alternative interpretations 
of language to achieve the outcomes they 
seek, judges attempt to reconcile general 
language with the infinite variety of con-
crete circumstances they must judge, and 
multiple sources of law arise over time 
and require reconciling to maintain co-
herence and minimize conflicts.8

This complexity is created in a closed 
system that gives providers of law very 
little feedback on how well they are doing 
in fulfilling the needs of those who use 
the system. Legal systems are controlled 
and staffed almost entirely by lawyers, 
who all receive similar education, take 
the same tests to achieve entrance to the 
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profession, and are bound by the same 
professional rules, ethics, and culture.9 
They usually work in environments that 
are almost exclusively populated by other 
lawyers. Their conversations and debates 
make sense only to the legally trained. In 
such a closed environment, the legal rules 
and procedures these lawyers and judg-
es develop are produced with essential-
ly zero feedback from the people affect-
ed by those rules: people, businesses, and 
organizations. Lawyers and judges face 
only muted costs when the legal system 
doesn’t work well for the people who use 
it: people might complain, but most peo-
ple who need the law have nowhere else to 
turn, so their complaints can be ignored. 

For our legal systems to become sim-
pler and less expensive, users of law must 
be able to provide the kind of feedback 
that creates incentives for providers to do 
better. 

Competitive markets generate these 
kinds of incentives. Producers lose cus-
tomers if they ignore information about 
what the consumers want. They increase 
revenue when they attract new users by 
designing and delivering goods or ser-
vices that better meet users’ needs. Con-
sider smartphones again: The ones that 
most people carry are produced in rela-
tively competitive markets. The produc-
ers of smartphones face strong incen-
tives to design devices that can respond 
to more complex online environments, 
diverse users, and heightened consum-
er expectations, while simultaneously 
being easy to use. The market for smart-
phones creates incentives to optimize the 
complexity of those devices: to balance 
the benefits of increased complexity (de-
vices able to do more things) against the 
costs (devices that are too confusing to 
use). Simplicity is the hard-won result of 
competition to give consumers what they 
want.

Much contemporary law, by contrast, 
is designed in a bubble. Whatever design-
ers produce–courts, legislators, lawyers 
 –is tested against feedback only from  
other lawyers. Unless those designers 
have their feet held to the fire–for exam-
ple, if they stand to lose users and reve-
nues because the legal forms they design 
are too hard to use or they offer ineffi-
cient procedures for resolving disputes–
there is little hope of resisting the tides of 
complexity. 

In practice, markets for law already ex-
ist. Contracting parties can choose the 
state law they want to govern their con-
tracts, although in business-to-consumer 
markets (as opposed to business-to-busi-
ness markets) the choice is largely made 
by the business and not the consumer. 
There is a similar market for corporate 
law in the United States: companies can 
incorporate under the corporate law of a 
state of their choosing. 

The current “competitors” in these 
markets are public actors: state legisla-
tures and courts. To the extent they have 
an incentive to drum up business for their 
courts and legal profession, they com-
pete in the market for contracts and in 
the market for incorporating companies. 
Delaware, for example, wins the compe-
tition for incorporation by providing a 
highly competent bench and bar to judge 
corporate law cases, with many corpo-
rations choosing to incorporate in Del-
aware instead of their home state. New 
York competes for the business of supply-
ing commercial contracting law by au-
thorizing its courts to decide cases even 
if the parties to the contract have no con-
nection to New York.

But public actors, such as courts and 
legislatures, are not strongly competi-
tive. A more fully market-based system of 
contract law or corporate law would open 
up competition to provide rules and pro-
cedures to private actors, whether they 



148 (1)  Winter 2019 41

Gillian K. 
Hadfield

operate for profit or are not-for-profit. A 
private company could sell its services to 
transacting partners who wanted a less 
complex set of rules and procedures than 
that offered by state providers of law, like 
California or New York. The company 
could offer a suite of services that accom-
plish the objectives of contract law, like 
coordinating expectations between par-
ties, managing disagreements that arise 
about what was intended or how to re-
spond to unanticipated circumstances, 
and determining a fair allocation of risks 
and costs when things go awry. 

The company’s tools for achieving 
those objectives might look similar to 
those familiar from state law, or not. The 
company might use pre-announced rules 
and doctrines, as a state does when it pro-
vides law, or it might analyze data from 
the experiences of consumers and poten-
tial consumers to determine best prac-
tices to achieve these objectives. Dispute  
resolution might be aided by algorithms 
that reach smarter solutions to reduce 
the costs of conflict. The services such a 
company offered might involve full-scale 
litigation like modern courts; but they 
might also provide a much simpler set of  
procedures, with transparent trade-offs 
between accuracy and cost that can help 
consumers decide which procedures 
work best for them. eBay, for example, 
chose to provide buyers and sellers on 
its site with rules simpler than the law 
of most states about who is responsible 
when goods don’t arrive, to reduce the 
costs of disputes. 10

Setting up an effective market for laws 
faces three challenges. One is the great di-
versity in consumer sophistication. Not  
all parties to an arrangement have the 
ability to make good choices when deal-
ing with a legal provider. Another chal-
lenge is making sure that the market is 
competitive. There is already the risk of 

inadequate competition for monopoly  
technology platforms and services–like 
Google and Facebook–in setting rules 
for what is allowed and prohibited on-
line. A third challenge is making sure 
all interests at stake can participate in 
choosing who provides the law. Employ-
ees and consumers who sign contracts 
containing an arbitration agreement, for 
example, need public law to make sure 
they are not being exploited by their lim-
ited capacity to understand and exercise 
choice about the law. Even bigger chal-
lenges arise when third-party interests 
are at stake, such as environmental is-
sues, workplace safety regulation, or data 
security. Rules in a new market for rules 
must protect the interests of the public as 
well as consumers and employees.

Building effective markets for law does 
not mean abandoning the role of govern- 
ments in protecting their citizens through 
regulations but, rather, rethinking it. To-
day, most regulations are written in fine 
detail by public officials: politicians, civ-
il servants, and administrative judges. 
Rules and procedures are slow to change 
in the face of the pace and complexity of 
modern life. 

A better approach would be for gov-
ernment to focus on the outcomes desired 
from regulation. For example, what fre-
quency of accidents is tolerable on the 
roads? What principles should govern 
the interaction between large data-col-
lection entities and their users? What in-
terests should be protected in a divorce? 
How these outcomes are achieved–rules 
about who can participate in a business, 
what business practices they follow, how 
technology is deployed to monitor per-
formance, how compliance is incentiv-
ized–should be figured out by market 
actors who are rewarded for coming up 
with more effective and more efficient 
(less complex and less expensive) ways of 
getting to those outcomes. 
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This market for rules would be gov-
erned through superregulation. Govern-
ment would license private regulators to 
compete in a competitive market. Instead 
of directly regulating the businesses that 
supply goods and services to consumers, 
businesses would choose their regula-
tor from the market for regulators. Gov-
ernments would then regulate the regula-
tors, making sure the regulation they im-
pose on the businesses that sign up with 
them achieve the objectives the govern-
ment has set.

Although the idea of a competitive 
market for private regulators may seem 
outlandish, parts of such a system al-
ready exist. Today, many regulations are 
written by private standard-setting bod-
ies and either adopted by governments or 
implemented voluntarily by businesses. 
Sometimes these organizations compete 
for “customers”: the International Or-
ganization for Standardization, the For-
est Stewardship Council, and the Canadi-
an and American Pulp and Paper Associ-
ations, for example, offer environmental 
standards that companies can choose to 
implement to ensure their products come 
from properly managed forests. Europe-
an law requires food suppliers to obtain 
certification from private independent 
certifiers to ensure compliance with rel-
evant food safety standards. Brokers and 
dealers in U.S. securities are subject to 
oversight by a private nonprofit member-
ship organization, the Financial Indus-
try Regulatory Authority (finra). Many 
suppliers of large corporations like Apple 
and Nike are subject to rules written by 
those corporations with respect to issues 
like workplace safety, child labor, and en-
vironmental practices. 

The difference between existing mod-
els and superregulation is that, in most 
of these existing cases, either the private 
regulator holds a government-granted 
monopoly–like finra, for example–or 

compliance with private standards is vol-
untary–as with privately developed en-
vironmental standards. Although the pri-
vate regulators may be subject to some 
governmental oversight, that oversight is 
not tied to licensing based on the achieve-
ment (or not) of designated outcomes. 
Superregulation focuses government ef-
forts on the regulation of the regulator, 
on the basis of outcomes, and requires a 
competitive market for regulators.

The clearest example of this model to-
day is the United Kingdom’s approach 
to the regulation of legal services. Par-
liament passed the Legal Services Act in 
2007, creating the Legal Services Board, 
an independent agency whose members 
are appointed by government. The Le-
gal Services Board has only one function: 
to approve the private bodies that apply 
to be the actual regulators of legal ser-
vices. Parts of the system are clearly not 
(yet) very competitive: the primary reg-
ulators emerged out of the preexisting 
trade associations for barristers, solici-
tors, and legal executives and the barriers 
to switching regulators are high because 
those regulators impose different, and 
costly, educational requirements. But on 
the horizon is a closer competition for 
regulation of a new breed of legal provid-
er in England and Wales known as “alter-
native business structures”–companies 
like Price Waterhouse or LegalZoom–
that can now provide legal services in this 
market. As of 2015, these providers can 
choose between licensing by the Solic-
itors Regulation Authority or by the Bar 
Standards Board. 

The strategy of specifying general prin-
ciples or outcomes instead of specific 
rules is known in the field of regulation as 
outcomes-based or principles-based reg-
ulation. It is already used in some settings 
such as environmental law, where in-
stead of specifying what technologies or 
procedures a factory must use to reduce 
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pollution, governments establish accept-
able levels of pollution. Under current 
approaches, the government leaves it up 
to the factory to decide what technolo-
gy or procedures to use to achieve the re-
quired levels of pollution. 

Under superregulation, however, the 
government would license third-party 
private companies to come up with spe-
cific methods for achieving pollution 
targets. It would then require the facto-
ry to become a customer of one of those 
third-party companies, to buy its regula-
tory services and comply with the meth-
ods its regulator develops. Individual fac-
tories in an industry might choose dif- 
ferent regulators–just as companies now  
choose different accounting firms or 
computer systems–but all of the regu-
lators available to be chosen would be li-
censed and required to demonstrate to 
government that the systems they impose 
on their regulatory customers achieve the 
government’s required outcomes. 

If the government requires that pollu-
tion not exceed a particular threshold, 
for example, then each private regulator 
would have to demonstrate that, across 
all of the factories it regulates, pollution 
does not exceed that level. Individual pri-
vate regulators might achieve that objec-
tive in different ways: one might impose 
technology requirements on the factories 
it regulates, for example, while another 
might impose process requirements. They 
might charge different prices for their reg-
ulatory services. Those differences would 
be determined by the market; the role of 
governments would be to ensure that this 
market was competitive and that all of the 
providers offer systems that achieve the 
government’s pollution targets. 

Superregulation inserts an addition-
al layer between governments and regu-
lated businesses, creating an industry of 
private regulatory services. Although this 
seems like it would just make regulation 

more complex, if the market were com-
petitive it could reduce complexity. The 
reason is the same as anywhere we see 
benefits from companies that specialize in 
part of a production process. For example, 
a company that manufactures automo-
biles can produce in-house all of the parts 
and perform all the services it needs as in-
puts. Or it can, as most do, contract out 
many of these parts and services to oth-
er companies: suppliers that specialize in 
building brakes, for example, or manag-
ing relationships with customers. Vertical 
integration looks less complicated, but it 
forgoes the benefits of specialization and 
scale. The companies that the auto-manu-
facturer contracts with can often produce 
higher-quality and lower-cost inputs than 
the auto-manufacturer itself because they 
dedicate themselves to innovating and ex-
celling in this narrower task, and because 
they can achieve greater scale. The brakes 
manufacturer can sell to many vehicle 
manufacturers; the customer manage-
ment service to many companies beyond 
the auto industry. This kind of specializa-
tion and decentralization is a key feature 
of the modern economy.

Superregulation recruits the benefits 
of specialization and scale for regulato-
ry systems. By having for-profit and not-
for-profit private companies, which are 
competing for business and motivated by 
the incentives of profit and mission, spe-
cialize in translating broad principles and 
specific regulatory outcome targets into 
rules, procedures, and technology, it is 
possible to have better, more cost-effec-
tive regulatory approaches that do a bet-
ter job of balancing the costs and benefits 
of the complexity of the rules. To make 
that happen, governments must have the 
capacity to make sure that private regula-
tors are competitive and producing sys-
tems that achieve government targets. 

Consider whether this approach could  
improve the management of landlord- 
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tenant disputes, for example. Current-
ly in many jurisdictions, more than 80 
percent, sometimes more than 90 per-
cent, of tenants in eviction cases are not 
represented by lawyers. They face hous-
ing laws and procedures that are complex 
and confusing. Courtrooms dealing with 
these cases are chaotic. Even for land-
lords–many with legitimate interests at 
stake–evictions through court cases can 
be slow, unpredictable, and expensive. 

Under a superregulatory approach to 
housing regulation, governments would 
first establish the goals and results they 
want to see in housing markets. Good out-
comes of a landlord-tenant dispute sys-
tem would likely differ from polity to pol-
ity, but it is likely they would include such 
factors as a housing stock that is reason-
ably safe and healthy, and cost-effective  
opportunities for tenants and landlords 
to express and have considered their le-
gitimate concerns. Private housing reg-
ulators would then develop their own 
procedures and methods for achieving 
the publicly agreed on housing goals. 
One regulator might take a proactive ap-
proach, engaging in active monitoring 
of housing standards and tenants’ finan-
cial circumstances to gain early warning 
of potential problems. Another might be 
largely reactive, creating an online sys-
tem for tenants to enter and document 
housing complaints and for landlords 
to enter and document payment prob-
lems, as well as a dispute resolution sys-
tem that is relatively simple and low-cost 
in straightforward cases and somewhat 
more involved in complex ones to follow 
up. A third might seek to improve land-
lord-tenant relationships on an ongo-
ing basis through community-building 
and better communication, increasing 
the likelihood of amicable settlement of 
disagreements. 

Governments–city governments for 
example–would audit the performance 

of each regulator to make sure that it is 
achieving the outcomes the governments 
have set: Are housing standards across 
all of the units a regulator oversees rea-
sonably safe and healthy? Are rent pay-
ments generally timely? Are both land-
lords and tenants satisfied with their abil-
ity to get quick and fair resolution of their 
concerns? Does everyone in the system 
understand how it works and what their 
rights and duties are? Regulators that do 
not meet these goals would lose their li-
censes. The only way to compete with 
lower fees would be for the private reg-
ulator to come up with less costly ways 
of maintaining the goals set by the city. 
Simpler systems are likely to emerge be-
cause there is an incentive to make them 
simpler. 

A superregulatory model would work 
only if a city is able to effectively regulate 
the regulators–to make sure it discov-
ers when a regulator is no longer meet-
ing the standards the city had set–and 
if the market is competitive. The dem-
ocratic process will have held city lead-
ers politically accountable for ensuring 
that licensed regulators are not cheating 
the standards the city has set, in the same 
way that we now hold the city account-
able for ensuring that landlords are com-
plying with housing codes.

A competitive market harnesses the in-
centives for regulators to reduce the cost 
of achieving housing standards, there-
by making it more likely that standards 
are met even in lower rent settings. And 
it can also recruit the incentives for ten-
ants, and tenants’ organizations, to mon-
itor and publicize the performance of pri-
vate regulators. This is an easier task for 
the market–just as it is an easier task for 
city authorities–when there are only 
three, or five, or even ten private licensed 
regulators to keep track of, as opposed to 
thousands of landlords operating as in-
dividuals or behind shifting corporate 
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identities. If a private regulator made it 
as difficult for a tenant to obtain fair en-
forcement of its rules against landlords as 
our current public housing courts do, we 
could anticipate market backlash or pub-
lic outcry, and those tenants with effec-
tive housing choices would put pressure 
on the regulator to do a better job, gener-
ating benefits for those with little choice.

A superregulatory system should in-
clude the goal of making it possible for 
people to manage many of their ordinary 
legal situations on their own. Realistical-
ly, though, people and businesses will al-
ways need help understanding, navigat-
ing, and securing the benefits and pro-
tections of law. That is why it is critical 
to increase the use of markets to devel-
op laws and to improve the performance 
of markets for legal help. Fundamentally, 
this means removing costly rules and bar-
riers that are responsible for inflating the 
cost of accessing legal expertise. Current 
costs reflect the cost of conventional help 
from a lawyer, and the limited availability 
of alternative sources of legal assistance.

The other way in which we should be 
using markets better to increase access 
to justice is by reforming the market for 
legal services. The rules of profession-
al conduct throughout the United States 
impose on the practice of law a business 
model that generates massive inefficien-
cy. In law, a very large fraction of the 
hourly rate that clients pay ends up cov-
ering the cost of operating a barely sus-
tainable business. Consider the follow-
ing shocking finding. clio is a company 
that sells practice management software 
and services to small law firms, most of 
twelve or fewer lawyers. Small law firms 
provide most of the legal services that 
individuals and small businesses con-
sume. In 2017, clio did a study of billing 
data from approximately forty thousand 
of its law-firm customers. In an average 

eight-hour work day, lawyers in these 
small firms engaged in billable work for 
2.3 hours. Of that, they billed 1.9 hours 
and collected payment for only 1.6 hours. 
Even though the average hourly rate paid 
by clients was $260, the effective hourly 
rate received by the law firm was only $52. 
From that amount, the law firm had to 
pay administrative staff, rent, technology 
costs, marketing costs, insurance, and so 
on. There is no good estimate of the aver-
age cost of law firm overhead. Some sug-
gest the overhead is as much as 50 per-
cent, meaning the lawyers in this study 
actually took home about $25 an hour. 
But even if overhead costs were much 
lower–a lawyer working out of a home 
office, working without a secretary or 
paralegal, spending little on marketing, 
forgoing malpractice insurance (which 
is not mandatory in the United States)–
lawyers in these practices, at best, would 
be making between $30 and $40 an hour 
for their efforts. 

The difference between the $260 an 
hour paid by the client and the $25 to $40 
an hour received by the lawyer is inef-
ficiency. It is a consequence of the tiny 
scale of the law firms that serve ordinary 
individuals and small businesses.11 Law-
yers in these practices spend more of 
their work time finding clients, managing 
administrative tasks, and collecting pay-
ment than makes economic sense.12 

These law practices are so tiny because 
the rules of professional conduct effec-
tively require them to be. They require 
lawyers to work only in businesses that 
are 100-percent owned, managed, and fi-
nanced by those lawyers. 

A more efficient business model would 
be for the vast majority of these lawyers 
to be employed by a large-scale business 
that invested in developing brand iden-
tity, organizational practices, custom-
er service protocols, and technological 
tools to deliver cost-effective legal help 
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to people and businesses. Most lawyers 
don’t want to run small businesses, and 
most lack the aptitude for it. They–and 
their clients–would be better off letting 
already established companies like Legal- 
Zoom, Avvo, RocketLawyer, Axiom, Up-
Counsel, and the like build a service plat-
form, research the market, figure out 
pricing, handle billing, manage customer 
complaints, optimize the use of nonlaw-
yer staff, and arrange financing, among 
other tasks.13 Economies of scale could 
drive out a huge fraction of the current 
inefficiency in providing what millions 
need and most cannot get: advice from a 
lawyer.14 Consider how many more peo-
ple could afford some legal advice at $30 
to $50 an hour compared with $260–that 
is likely what a large-scale legal services 
company could deliver. And the lawyers 
would earn as much as they do today and 
spend more of their time practicing law, 
making the most of their expensive edu-
cation and human capital. 

A more efficient market for legal ser-
vices requires changing the rules of pro-
fessional practice to allow businesses 
that–like all other service businesses in 
our economy–are owned, managed, and 
financed by people other than the spe-
cialists who are providing services to cli-
ents to compete. More competition cre-
ates the incentive for people to invest in 
devising less costly ways to help people 
with their legal problems.

Some worry that lawyers employed by 
profit-making firms would cease to be in-
dependent and faithful lawyers for their 
clients. But changing the business mod-
el does not change the obligation of law-
yers to give independent and loyal advice. 
Regulation of these new legal services 
providers would help ensure that, despite 
their corporate status, they delivered reli-
able and appropriate legal assistance. Le-
gal services would be regulated as most 

organizational activity is in an advanced 
economy. Yes, there are failures: auto 
manufacturers have cheated on emissions 
tests, banks have cheated on account 
openings, hospitals have failed to protect 
against disease outbreaks by skimping on 
protocols, and universities have failed to 
protect their students against on-campus 
sexual assaults by sweeping complaints 
under the rug. But the failures are only a 
small part of the picture: in the majority 
of the landscape, remarkably, most peo-
ple are safe, every day; most get what they 
paid for, every day. It is possible to devel-
op regulatory regimes that achieve this in 
law as well.15

Allowing legal services to be developed 
and delivered by entities with full access 
to the economic tools and business mod-
els used throughout the economy would 
foster the development of cost-reducing 
innovations in law. Some of these involve 
technology: phone apps that can take a 
photo of a legal document, decipher it, 
and deliver targeted advice; online ser-
vices that can support people navigat-
ing court and administrative procedures 
alone; artificial intelligence that can help 
resolve basic disputes; and blockchain 
systems that can enforce judgments by 
taking advantage of blockchain’s abil-
ity to automatically transfer digital as-
sets when an adjudicator has reached a 
decision in a case. Others involve appro-
priate use of people who are not lawyers 
but have expertise in particular types of 
problems or procedures–for example, 
filing documents for an uncontested di-
vorce; developing a plan for a child with 
disabilities entitled to educational bene-
fits; presenting evidence to contest an in-
valid municipal ticket or summons; or 
developing a simple estate plan–rath-
er than requiring a highly trained and ex-
pensive J.D. to do the work. Again, this 
makes most sense within the framework 
of the organizational practice of law, with 
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large organizations optimizing the de-
ployment of different types and levels of 
expertise, to deliver cost-effective and 
high-quality legal assistance. 

The key to all of this is opening up mar-
kets for innovation of new ways to deliver 
what people and businesses need: time-
ly, reliable, and useful help navigating a 

complex legal world. Without those mar-
kets, law cannot attract the innovation, 
investment, and creativity it needs, and it 
cannot get out of the tightly sealed box in 
which lawyers, through bar associations, 
have secured the practice of law. Solving 
this problem requires talking seriously, 
and sensibly, about markets in law.
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